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Bio:

Adrian is the current Joint Head of Chambers. Adrian is a highly regarded advisor with broad 
experience across a range of sectors and businesses. He has particular expertise in large 
corporate transactions and restructuring, land development, trusts, and estates, especially 
intangibles, as well as celebrity and HINWI tax and cross-border matters.

Adrian has had a varied career in tax as a partner in two City law firms, a tenant for many years at 
Pump Court Tax Chambers, and an academic at Oxford and Professor of Business Law at King’s 
College, London. For 13 years he was a judge of the First Tier Tax Tribunal and of the Upper Tier 
Tribunal (Tax and Chancery Chamber).

He is adept at advising on financial, tax and compliance matters, underpinned with shrewd 
commercial understanding through extensive work with private, public and third sectors. He is 
often used for innovative solutions to one-off problems.
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Recent cases:
- Development Securities Plc v HMRC (FTT, UT and CA) (PTA SC) [2021] STC 84
- Hopscotch Ltd v HMRC [2020] UT, ATED / property development relief / whether trade
- Kevin McCabe v HMRC [2020] disclosure application viz HMRC / MAP documents, Art.25 
UK/Belgium DTA 
- Development Securities v HMRC [2017] FtT (CT residence), UT appeal allowed / CA appeal
- Turners (Soham) Ltd v HMRC: tax treatment of expenditure on trucks in business accounts / 
deduction under Renewals Allowance / interaction capital allowances
- Pulsin’ Ltd v HMRC: VAT treatment of fruit and nut bars
- X, Y, Z : criminal prosecution
- Divisional Court (subject to reporting restrictions): committal proceedings
- National Federation of Occupational Pensioners [2017] FtT (VAT /    

unincorporated association / person for VATA)
- U-Drive Ltd [2016] UT (input tax / tripartite / VAT)

- others: judicial review (direct / indirect taxes), civil prof. neg.
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Overview
1. Intro

2. Protective Trusts

3. Residence: why important?

4. Domicile: why important?

5. Domicile – how to determine?

6. Temporary non-residence

7. Excluded Property

8. Excluded Property Trusts

9. Protected Trust Status

10. Conclusion: practice points
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Protective Trusts

1.Context

2.Section 33 Trustee Act 1925

3.Interests held on Protective Trusts

4.FORFEITURE ON OR AFTER 22 MARCH 2006

5.KEY POINTS CONCERNING INTERESTS HELD 
ON PROTECTIVE TRUSTS
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Residence: Why important?

• UK resident individual

– income tax on all income as it arises,

– capital gains tax (CGT) in respect of chargeable gains when an asset is disposed of

(realisation basis).

• Anti-avoidance rules require tax to be paid on some unrealised income or

gains, or on income or gains arising to, or realised by, others, such as:

– the transfer of assets abroad legislation

– "Section 3" (of the of the Taxation of Chargeable Gains Act 1992)

– The offshore funds rules

– The settlements legislation

– Rules attributing gains of offshore trusts to UK resident (and domiciled) settlors or UK

resident beneficiaries in receipt of capital payments

– individuals who were previously non-UK resident may, upon resuming UK residence, be

subject to UK tax in respect of certain income arising, or gains realised whilst non-resident.
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Domicile: Why important?
• HMRC enquires into a claim by individuals to be non-UK domiciled

• Risk area: individual has been UK resident for many years

• UK resident, but non-UK domiciled, individuals benefit from a deferral of

taxation of foreign income or gains until it is "remitted" to the UK

• IHT: no IHT on any assets that are situated outside the UK (unless

connected to UK residential property, such as shares in an overseas

company that owns UK residential property)
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Domicile: Why important?

• Domicile determined by common law concepts

– Domicile of Origin

– Dependency

– Choice

• Common law rules supplemented by deeming rules that treat certain

persons as UK domiciled regardless of their status at common law.

• Deemed domicile rules only apply for UK tax purposes, and deny the

remittance basis for those individuals
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EXCURSUS ON DOMICILE

1.Reminder Domicile and Deemed Domicile

2.Why important

3.Present rules in outline

4.Types of Domicile
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EXCURSUS ON DOMICILE

in August 2001 Diane travelled to London. She stayed with Anthony at the Studio 

between 10 and 16 August, and then travelled on to Scotland to visit her son. She told 

me that Anthony asked to accompany her, but she declined on the ground that her 

son's house was small and had a steep staircase which Anthony would not be able to 

manage. Towards the end of August Diane returned to London. A day or two earlier 

than expected she called at the Studio. Anthony let her in after some hesitation. On 

her entry she saw that there were items of clothing and cosmetics belonging to 

another woman. She was distressed and angry and left with her son. The items in 

question belonged to Jo].
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EXCURSUS ON DOMICILE

• Standard and burden of proof

• Drevon-v-Drevon (1864) 34 L.J. Ch.129 at 133

• Udny v Udny (1869) LR 1 Sc & D 441, the issue was the

domicile of the respondent's father at the time of [the

respondent's] birth.

• New countries

– Problems can arise where new countries have been

created such as India, Ireland.
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EXCURSUS ON DOMICILE

• Relevant factors

1. All the circumstances have to be considered in determining a person’s domicile.

2. However, where one is seeking to retain a domicile the following matters should

be considered.

(a) Accommodation in the country of foreign domicile is a very helpful factor. It should be available

for the individual to use, be furnished and be occupied by the individual at some time during each

year.

(b) Passports, identity cards, etc. for the foreign country should be retained and preferably no UK or

other passport sought.

(c) Record of visits, tickets, boarding passes etc. kept.

(d) Residency permit kept if required. Residence rights secured e.g., Green Card etc. but care as to

effect

(e) Nationality of the foreign country should be retained, and UK or other nationality should not be

sought.

(f) A burial plot should be maintained in the foreign country and should be continued.

(g) Membership of a club or clubs in the foreign country and not in other country. Sometimes

overseas membership might be considered but better if not. 12



EXCURSUS ON DOMICILE

(f) A foreign country driving licence should be held (rather than a UK licence).

(g) Wills should be made under the law of, and in accordance with, the requirements of the

foreign country. Include declaration of domicile?

(h) Voter registration.

(i) Newspapers magazines etc. from country.

(j) The non-UK domiciliary should register at the foreign country embassy and join ‘support

groups.

(k) Anything else showing connection and intention i.e., anything else to show “foreignness”

(i) Declarations

(ii) Diary

(iii) Other

These factors are also relevant when seeking to acquire a new domicile of choice.
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EXCURSUS ON DOMICILE
• Judicial outline

• A useful outline of some of the English legal principles relating to domicile is found in Barlow Clowes International Limited (In

Liquidation) v Peter Stephen William Henwood [2008] EWCA Civ 577.

• In Henwood Mary Arden LJ (with whom Moore-Bick and Waller LJJ agreed) set out the relevant general principles of the law of

domicile. She said (starting at [8]:

• “The following principles of law, which are derived from Dicey, Morris and Collins on The Conflict of Laws (2006) are not in issue:

• (i) A person is, in general, domiciled in the country in which he is considered by English law to have his permanent home. A person may

sometimes be domiciled in a country although he does not have his permanent home in it.

• (ii) No person can be without a domicile.

• (iii) No person can at the same time for the same purpose have more than one domicile.

• (iv) An existing domicile is presumed to continue until it is proved that a new domicile has been acquired

• (v) Every person receives at birth a domicile of origin

• (vi) Every independent person can acquire a domicile of choice by the combination of residence and an intention of permanent or

indefinite residence, but not otherwise

• (vii) Any circumstance that is evidence of a person's residence, or of his intention to reside permanently or indefinitely in a country,

must be considered in determining whether he has acquired a domicile of choice.

• (viii) In determining whether a person intends to reside permanently or indefinitely, the court may have regard to the motive for which

residence was taken up, the fact that residence was not freely chosen, and the fact that residence was precarious.

• (ix) A person abandons a domicile of choice in a country by ceasing to reside there and by ceasing to intend to reside there

permanently, or indefinitely, and not otherwise.

• (x) When a domicile of choice is abandoned, a new domicile of choice may be acquired, but, if it is not acquired, the domicile of origin

revives.
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EXCURSUS ON DOMICILE
• What is meant by deemed domicile?

For inheritance tax purposes, there is a concept of 'deemed domicile'. This means even if you are not domiciled in the UK

under general law we will treat you as domiciled in the UK at the time of a transfer for IHT in some circumstances.

Originally this was if:

• you were domiciled in the UK within the three years immediately before the transfer, or

• you were resident in the UK in at least 17 of the 20 income tax years of assessment ending with the year in which you make a transfer.

• NOW 15 out prceding 20

• Where assets are sited?

This is decided according to general law, but subject to any special provisions in a double taxation agreement. The normal rules for

the more common types of asset are that

• rights or interests in or over immovable property and chattels are sited where the property is located

• coins and bank notes are sited wherever they happen to be at the time of the transfer

• registered shares or securities are sited where they are registered

• bearer securities are sited where the certificate of title is located at the time of the transfer

• goodwill is sited where the business, to which it is attached, is carried on

• an interest in a partnership is sited in the country whose law governs the partnership agreement. For England and Wales partnerships

this will be the country in which the principal place of business is located

• debts are sited where the debtor resides

• bank accounts are sited at the branch where the account is kept.
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EXCURSUS ON DOMICILE

• Changes and additions

– F(No 2) A 2017 Introduce the definition of deemed domicile for

income tax and capital gains tax purposes applicable from 6th April

2017. It also amended the HT definition.

– That finance act inserted section 835 BA Into the ITA The 2007.

– There are two types of Deemed Domiciliaries.

• Type A are persons born in the UK; And

• Type B If not within condition A individuals who who have been

resident in the UK for at least 15 as 20 of the years preceding the

year in question .
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EXCURSUS ON DOMICILE

• Domicile: Deemed domicile: Condition A

• To meet Condition A (section 835BA (3)), the individual has to fulfil all the

following criteria:

• was born in the UK

• their domicile of origin was in the UK

• was UK resident for 2017-2018, or later years.
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Temporary Non-Residence

1. Direct Taxes?

2. IHT not UK domicile of origin

3. HMRC say 6.12 You will become liable to tax on:

• certain pension payments, lump sums and certain other charges

• income taxable under the disguised remuneration rules

• remitted foreign income (for remittance basis users)

• distributions from closely controlled companies

• loans to participators written off or released

• chargeable event gains

• offshore income gains, and

• capital gains
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EXCLUDED PROPERTY AND

EXCLUDED PROPERTY TRUSTS

• IHTA 1984 s 48(3)

• Finance Act 2020

• REVERSIONARY INTEREST

• Foreign Property in a trust: when is foreign property
excluded property?

• Provisions to block avoidance schemes

• Liabilities to finance excluded property
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PROTECTED TRUST STATUS

• .. Exclusions

• Repayable on demand loans

• Arm’s length/commercial terms

• Relevant event

• What action should trustees take?

• Settlements Legislation Trust Protections

1. Section 29 and Schedule 8, Paragraphs 20 to 26, of the Finance (No. 2) Act

2017 make changes to the settlements legislation in Part 5, Chapter 5 ITTOIA

2005.
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Transfer of Assets Abroad Legislation

Trust Protections

1.… Paragraphs 27 to 38 of Part 2 Schedule 8 of

Finance (No 2) Act 2017 make a number of

changes to the Transfer of Assets Abroad

legislation at Chapter 2 Part 13 ITA 2007

2...
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Capital Gains Tax Legislation Trust

Protections

1.…On becoming deemed domiciled under either

condition A or B of section 835BA ITA 2007 a

nondomiciled individual is prima facie brought within

the scope of section 86 TCGA 1992. However, section

86 TCGA 1992 will not apply to the gains of a

protected trust structure which remains untainted.
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Conclusion
1. These matters are complicated and need careful consideration and advice.

2. This requires proper records and information to be kept.

3. This includes:

1. Domicile Status including as to whether there is a UK domicile of origin;

2. Residence status;

3. History of 1 and 2

4. When settlement first created?

5. What added when? Any associated matters?

6. Family status

7. History of trust income and gains

8. Underlying company or other entity? Full history

9. Anything else unusual?

4. Check resident status in the years in the 15 at 20 years before the airing question i.e., for the last 21

years

5. What assets are within the trust and any underlying subsidiaries and other entities etc.? What is the

situs of each asset for these purposes question mark?

6. Any loans?

7. Check letter of Engagement particularly of the exclusions. Are any revisions necessary?

8. If any doubt by taking suitable advice. Errors and misunderstandings can be very costly as well as

having a significant reputational risk.
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Questions
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Addington Chambers
e: ashipwright@addingtonchambers.com 

jhickey@addingtonchambers.com
t: 0203 150 3779
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These slides provide a general summary only and are not intended to be comprehensive. Specific legal advice should always be sought in relation to the 
particular facts of a given situation.


