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Bio:

Adrian is the current Joint Head of Chambers. Adrian is a highly regarded advisor with broad 
experience across a range of sectors and businesses. He has particular expertise in large 
corporate transactions and restructuring, land development, trusts, and estates, especially 
intangibles, as well as celebrity and HINWI tax and cross-border matters.

Adrian has had a varied career in tax as a partner in two City law firms, a tenant for many years at 
Pump Court Tax Chambers, and an academic at Oxford and Professor of Business Law at King’s 
College, London. For 13 years he was a judge of the First Tier Tax Tribunal and of the Upper Tier 
Tribunal (Tax and Chancery Chamber).

He is adept at advising on financial, tax and compliance matters, underpinned with shrewd 
commercial understanding through extensive work with private, public and third sectors. He is 
often used for innovative solutions to one-off problems.
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Recent cases:
- Development Securities Plc v HMRC (FTT, UT and CA) (PTA SC) [2021] STC 84
- Hopscotch Ltd v HMRC [2020] UT, ATED / property development relief / whether trade
- Kevin McCabe v HMRC [2020] disclosure application viz HMRC / MAP documents, Art.25 
UK/Belgium DTA 
- Development Securities v HMRC [2017] FtT (CT residence), UT appeal allowed / CA appeal
- Turners (Soham) Ltd v HMRC: tax treatment of expenditure on trucks in business accounts / 
deduction under Renewals Allowance / interaction capital allowances
- Pulsin’ Ltd v HMRC: VAT treatment of fruit and nut bars
- X, Y, Z : criminal prosecution
- Divisional Court (subject to reporting restrictions): committal proceedings
- National Federation of Occupational Pensioners [2017] FtT (VAT /    

unincorporated association / person for VATA)
- U-Drive Ltd [2016] UT (input tax / tripartite / VAT)

- others: judicial review (direct / indirect taxes), civil prof. neg.
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HMRC v Development Securities 
Limited : FTT, UT, CA (SC?)
[2020] EWCA Civ 1705
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Issue

• Whether Jersey Subs were resident in the UK 
in the period from the date of their 
incorporation (10 June 2004) until migration 
to UK (20 July 2004) / 6 weeks

• Context: tax planning / ‘tax scheme’



Developments Securities (No.9) & Others

• Tax planning suggested:

1. the creation of a number of Jersey companies, as subsidiaries of DS Plc,

2. to which the relevant assets could then be transferred, 

3. pursuant to call options granted to the Jersey companies,

4. those options only becoming exercisable if certain conditions were met 
that were outside the control of DSG (movements in the FTSE Index),

5. Exercise of call options effectively at acquisition cost plus indexation (i.e.
payment at an overvalue),

6. Jersey companies then migrated to UK.   

• All subject to independent view of directors.



FtT primary facts

• From the outset of the period relevant to the issue of residence, the directors of 
the Jersey Companies were acting in their capacity as such (§47). 

• None of the Jersey directors considered that their decisions were dictated by DS 
Plc, PwC or any other person (§55).  Their evidence was that they exercised 
independent thought at all times (§§95-98).

• CEO of DS Plc was concerned to ensure that the Jersey directors were persons of 
appropriate stature and experience (§91), and he wished the directors to act 
independently (§92). DS Plc did not dictate the composition of the boards of the 
Jersey companies (§61). 

• The key board meetings at which decisions were made all took place in Jersey, 
and “the directors took the actions stated to have occurred at the meetings”, as 
recorded in the documents (§129).  

• Prior to the board meetings, the relevant directors would have understood the 
issues to be decided, being brought up to speed insofar as necessary: see e.g.
§§59, 134, 188-191, 252(1).

• Advice was given to the board of the Jersey companies by PwC and Landwell 
(§378).



FtT primary facts
• the Jersey directors discussed the proposal to enter the call option agreements, including 

the funding and legal issues associated with the transactions; seeking UK tax advice 
themselves from PwC.  They also sought Jersey legal advice on the implications of the 
potential transactions involving the Jersey companies’ acquiring the relevant assets at an 
overvalue; that aspect of the transaction being a “key concern” of the Jersey directors.   The 
Jersey directors “were serious in their concern to check the legality of what the Jersey 
companies were being asked to do” at §150(27).

• The Jersey directors’ evidence, recorded at §§61, 142, 144-146, was that they were each 
well aware of the benefit to the Jersey Companies’ ultimate and sole shareholder (DS Plc), 
in terms of the tax planning, if the Jersey Companies were to enter the call option 
agreements; and that provided that no other stakeholders/creditors were adversely affected, 
it was lawful and right for them to take into account the financial interest of their 
shareholder: see in particular the evidence of Mr Christensen at §144(5).

• At the second board meeting on 25 June 2004 (which the Tribunal addressed at §§184-215),
the Tribunal expressly accepted that the directors reviewed the option agreements, and 
that there was a discussion at least in relation to the lawfulness of entering the 
transactions (§215(3)) and that the directors “acted on basis of benefit to the parent” 
which in their view was “reasonable” (§215(6)). 



FtT primary facts
• At the third board meeting on 12 July 2004, the decision was taken to 

exercise the options (§252(5)).   Contrary to HMRC’s case, that decision 
was taken only after DS Plc sent the fax agreeing to make the capital 
contributions (§252(3)). 

• Contrary to HMRC’s case, there was no basis for suggesting that PwC 
were controlling Mr Lanes or the Jersey directors (§§275, 277 and 279).

• Contrary to HMRC’s case, Mr Lanes (UK director) had no “particularly 
dominant or influential role as regards the Jersey board” (§279). 

• Contrary to HMRC’s case, CEO of DS PLC was not “making decisions for or 
dictating to the Jersey directors in terms of somehow issuing orders to 
that effect”(§431). 

• Contrary to HMRC’s case, the Jersey directors were not signing the 
relevant resolutions “mindlessly”, and they appreciated the significance 
of what they were signing.



FtT Decision

• FtT [at 402] / ”unusual features”

(1)Jersey companies were set up on the basis that the only 
transaction to be undertaken was an inherently 
uncommercial one from their perspective, namely, that 
they would acquire assets standing at a loss for a substantial 
amount in excess of their market value. (market value 
issue)

(2) Inherent lack of commerciality meant that the only basis 
on which it was valid as a matter of corporate law for the 
Jersey companies to enter into the transaction was (a) that 
their parent, DS Plc, specifically approved the transaction 
and (b) that they were adequately funded to overpay for 
the assets, as they were by DS Plc subscribing for shares 
and making a capital contribution, such that there was no 
prejudice to creditors. (Shareholder approval and funding)



FtT Decision

• FtT concluded that the companies had their CMC in the UK:

1. [at 418] “the Jersey directors were acting on the basis of what was, 
in effect, an instruction from the parent which included the 
parent’s confirmation that the transaction was for the parent’s 
benefit, subject only to checking there was no bar to them 
complying with the instruction as a matter of legality.”

2. “the board of the Jersey companies were presented with a sole 
transaction which, … had no commercial merit from the 
companies’ own perspective and thereby required instruction or 
approval from the parent for it to be lawful. …. The directors said 
that they were acting on the basis of the benefit to the parent/the 
wider group but the parent’s confirmation that was the case was 
simply part of the instruction given to them.”



UT Decision

• Appeal allowed
• FTT made copious findings of fact in a decision running 

to over 120 pages
• FTT erred in law in the application of the test of 

corporate residence to the facts found
• In relation to the application of that test to “special 

vehicle companies”, such as the Jersey companies, the 
law was fully explored in Wood v Holden by the High 
Court (Park J) [2005] EWHC 547 (Ch) and the Court of 
Appeal (Chadwick , Moore-Bick LJJ and Sir Christopher 
Staughton) [2006] EWCA Civ 26. 



UT decision: analysis of CMC 
law



UT: analysis of the law

(1) The place of central management and control is the place where CMC is actually to be 
found, not the place where CMC ought to be exercised. It is the substance, and not the form, 
that is determinative. If CMC is, as a matter of fact, exercised in Country A, even though it should
be exercised in Country B, then the corporation is resident in Country A, not Country B. That is so, 
even if the exercise of CMC from Country A is unlawful or improper in that it is usurping the 
proper powers of the corporation's de jure management.
(2) In consequence, a court must be astute to detect “shams”, where a corporate entity appears
to have CMC, such that the corporation is resident in Country B, whereas in reality CMC is 
exercised by a different body in Country A.
(3) The place of central management and control is the place of “paramount authority”. If 
paramount authority is exercised in Country A, then the fact that certain corporate functions or 
lesser corporate decisions are taken in Country B does not affect the fact that the corporation is 
resident in Country A. 
(4) Influencing those who exercise management and control is not the same as exercising
management and control. Provided the body who should exercise CMC exercises proper 
judgment, the fact that instructions are issued to that body does not divest CMC from that body. 
Self-evidently, the usurpation of CMC or shams intended to disguise how CMC is exercised both 
go well beyond merely seeking to influence CMC. However, usurpation and shams are not the 
only way in which CMC may vest in persons other than those who ought to be exercising CMC. 
There may be cases, not involving usurpation of CMC or shams, where those having central 
management and control of the corporation abdicate responsibility for management and 
control, such that they do not bring their mind to bear on the questions that they ought to 
consider if properly exercising management and control. This has been called behaving “as a 
rubber stamp”.



UT: analysis of the law
(5) The distinction between influence and the abdication of responsibility is par 
excellence a question of fact and degree. It is, therefore, not possible to do more than 
identify what may be indicators of an abdication of responsibility:

(a) One indicator of an abdication of responsibility or of acting as a “rubber 
stamp” is where the person who ought to have CMC disregards or breaches the 
duties imposed on that person to ensure the proper governance of the 
corporation. Where, for example, the board of a corporation is obliged to act in 
the best interests of the corporation and – on the instruction of the parent – does 
an act that is contrary to the corporation's best interests, then this is cogent 
evidence that CMC resides not with the board, but with the parent. Of course, 
where the corporation is a foreign corporation, it will be necessary to understand 
very clearly the nature of the duties imposed on the board of that corporation.23 
The inference that CMC is not vested in the board can, in such a case, only be 
drawn where it can be said that the board is acting in breach of its duties.

(b) Another indicator of an abdication of responsibility is where the board 
knowingly takes decisions without having sufficient information properly to 
make that decision. It is important to appreciate, in this context, that the mere 
fact that the board makes ill-informed or ill-advised decision is not inconsistent 
with CMC vesting in the board.



UT: analysis of the law

(6) It is possible for a corporation to have more than one residence. In Swedish Central 
Railway Co Ltd, Lord Cave said that “[t]he central management and control of a company 
may be divided, and it may “keep house and do business” in more than one place; and if 
so, it may have more than one residence”. When considering the question of multiple 
residence, it is important to bear in mind the following:

(a) The test remains the CMC test. What one must look for is a divided CMC, not 
divided operations. In short, one must not be seduced into finding a divided CMC 
simply because significant operations or management of a subsidiary nature are 
carried out in another place. The following statement of Dixon J in the High Court of 
Australia has been cited with approval:
“The better opinion, however, appears to be that a finding that a company is resident 

of more than one country ought not to be made unless the control of the general 
affairs of the company is not centred in one country but is divided or distributed 
among two or more countries. The matter must always be one of degree and residence 
may be constituted by a combination of various factors, but one factor to be looked for 
is the existence in the place claimed as a residence of some part of the superior or 
directing authority by means of which the affairs of the company are controlled.”
(b) It follows that the question of dual or multiple CMC is – like the CMC test 

generally – essentially one of fact, which is dangerous to expand upon further. We 
would only say that, simply as a matter of practicality, it is difficult for the superior or 
directing authority to be other than unitary. It seems to us that the norm will be for 
CMC to be located in one place, and that it will be necessary to identify specific 
exceptional factors to cause what is normally a unitary thing to fracture e.g. regular 
board meetings in one or more countries.



UT decision: analysis of FtT 
decision



UT Decision
• #44-45 FTT’s primary basis for concluding that CMC was 

exercised in London and not in Jersey to be untenable and 
wrong given the facts found by the FTT in the Decision. 

• FTT had concluded that the Jersey directors had abdicated 
responsibility for CMC was that the directors had failed to 
decline to do something that was improper or inadvisable, 
in that they had entered into so-called uncommercial 
transactions by exercising the options.

• UT:
– The FTT’s conclusion rested on a fundamental 

misunderstanding of (i) the nature of the transactions entered 
into by the Jersey Companies and (ii) of the duties of the 
Jersey directors in relation to those transactions.



UT Decision: acquisition on 
uncommercial terms?

• #47: 
“As regards the nature of the transactions entered into by the 
Jersey Companies, it is wrong to say – as the FTT repeatedly does 
– that the relevant assets were acquired by the Jersey Companies 
on uncommercial terms, in the sense that they (the Jersey 
Companies) were economically disadvantaged.  As we have 
pointed out, it was envisaged that the acquisition of the relevant 
assets would be funded by Development Securities plc and that is 
what in fact occurred. Thus, whilst the relevant assets were 
acquired at an overvalue, the overpayment by the Jersey 
Companies was not funded by them.”

•



UT Decision: acquisition 
on uncommercial terms?

• #50: 
“We turn to the misunderstanding in relation to the 
duties imposed on the directors. Assuming, contrary 
to the conclusion that we have expressed in 
paragraph 47 above, that the FTT was right in 
holding that the relevant assets were acquired by 
the Jersey Companies on uncommercial terms, we 
nevertheless consider that the conclusion of the 
FTT regarding CMC was plainly wrong as a matter of 
law.” 



UT Decision: Directors’ duties?
(7) The problem with the FTT’s approach is that it confused 
an instruction from a parent company (which would be a 
matter the Jersey directors should take into account, but not 
be ruled by) with the authorisation or ratification of a course 
of conduct by the shareholders in the company, which 
conduct might be in breach of the duty of the directors. This 
is the very reverse of an instruction from an entity different 
from the company, telling it what to do. It is an authorisation 
or ratification from the appropriate organ within the 
company. In short, the FTT’s references to the Jersey 
directors being “instructed” by the parent entirely 
misunderstand the nature of the Article 74(2) authorisation 
or ratification. 



UT Decision: Directors’ duties?

• #51 “Furthermore, we consider that the 
repeated findings of the FTT that the Jersey 
directors would not act illegally amounts in 
truth to a finding that that the Jersey 
directors would not – as experienced 
directors – act in breach of their fiduciary 
duties.”



CA

1. Court of Appeal overturned decision of UT

2. Judgment is the first time the Court of Appeal has considered 
the issue of company residence since Wood v Holden [2006] 1 
WLR 1393.

3. allowed HMRC’s appeal, on the grounds that:

• the Upper Tribunal had misunderstood and 
mischaracterised the basis of the FTT’s decision that CMC 
abided in the UK;

• the Upper Tribunal had erred in focussing on whether the 
directors of the Jersey companies acted in breach of their 
duties as directors; and

• the Upper Tribunal was not justified in setting aside the 
FTT decision for the reasons it gave.



CA

1. Nugee LJ stating at [94] “I have very considerable reservations about the FTT's
reasoning and would not want this outcome to be seen as an endorsement by
me of the FTT's reasoning”.

2. The decision of the FTT, upheld by the judgments of Newey and David Richards
LJJ, is inconsistent with the previous caselaw on the CMC test. As Nugee LJ
stated in his judgment at [101]:

• “…[Counsel for DS] said that the FTT’s decision was the first time in any case
where the local board of directors of a company had actually met, had
understood what they were being asked to do, had understood why they were
being asked to do it, had decided it was lawful, had reviewed for itself the
transactional documents, had been found not to have acted mindlessly, but
had nevertheless been found not to have exercised CMC. He submitted that
that was a significant departure from the previous case law. That seems to
me to be right.” (emphasis added)



CA

1. In Wood v Holden [2005] STC 789, following a detailed examination of the

domestic and Commonwealth caselaw on CMC, Park J held that the fact

that a subsidiary’s board of directors acted in accordance instructions

from a parent/shareholder, as part of a tax saving plan, did not divest

the local board of CMC; and that provided directors did not act

“mindlessly” and appreciated what they are doing in taking the

relevant decisions, they would be exercising CMC.

2. judgment of Park J was expressly approved in the Court of Appeal: see e.g.

Chadwick LJ



DS (No.9) Ltd & Others
impact / relevance?



DS (No.9) Ltd & Others: impact?

• Applies De Beers Consolidated Mines v Howe [1905] 5 TC 198 
and restricts the principles set out in Wood and another v 
Holden (Inspector of Taxes) [2006] STC 443 (influence v usurpation.)

• Fact pattern robust for non-UK CMC

• BUT…

– HMRC argues for dual residence

– Parent Co usurpation? Cp. Bullock v Unit Construction



DS (No.9) Ltd & Others: impact?

• Courts will look behind board minutes to 
determine how decisions were reached. 
– contemporaneous written records of the discussions 

invaluable. 

– any inaccuracies or mistakes = possible adverse inferences.

• “implementation risk”
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These slides provide a general summary only and are not intended to be comprehensive. Specific legal advice should always be sought in relation to the 
particular facts of a given situation.


